High Court Petition 11585/05 The Movement for Progressive Judaism vs The Department for Immigration and Absorption

Verdict Summary

Background:
On May 19, 2009 the High Court of Justice handed down a verdict on a petition by the Religious Action Center of the Movement for Progressive Judaism in Israel (Reform) regarding discrimination by the State against the Movement in government funding for conversion preparation courses.  The majority opinion was written by Chief Justice Beinisch.
For several decades the government has budgeted funding for Orthodox conversion courses.  Since 2005, private Orthodox conversion programs, which prepare converts for Orthodox conversions, have received direct government funding.  However, private conversion programs run by the Reform and Conservative Movements are not entitled to funding, because the criteria for funding require that converts be prepared for Orthodox conversions.
The Court makes a precedent- setting ruling, based on the principle of pluralism, that the State must support activities run by the Reform and other non-Orthodox streams of Judaism.  The verdict states that by choosing to support only Orthodox conversion preparation courses, the State is giving an advantage to one religious belief over another; thereby compromising the "free market" of religious ideas which should be encouraged.  Therefore, it can only be concluded that the criteria for funding are in contradiction to the requirement that the State protect the freedom of religion of the petitioner and lead to discrimination based on religious beliefs. 
The ruling also finds that the government's responsibility to support pluralism requires not only passive acceptance, but active support for all religious streams which provide services that the State has decided to support.
A link to the complete ruling:
http://elyon1.court.gov.il/files/05/850/115/n12/05115850.n12.htm
Selected passages from the ruling by Chief Justice Beinisch
The essence of the conversion process and the purpose of government funding

"What purpose is served by the criteria for governmental support?  Simply stated, under consideration are funds from the Ministry of Immigration, provided to help ease the immigrant's social integration; particularly those immigrating under the Law of Return.  This integration includes assimilation of cultural, social, national and religious values.  That is the primary purpose of the budget provided.  The government has chosen to place the greatest emphasis on allocating resources to the religious stream with which the government affiliates.  We are not convinced that this religious affiliation is the most important criteria in achieving the goals for which the budget is provided; which is absorption and social integration of immigrants under the Law of Return.
…the conversion preparation tries to assist immigrants who have come under the Law of Return but are not Jewish.  It is contended that the way to do this is though "accepted" conversion (meaning Orthodox conversion).  It does seem that the programs of the petitioner and others like them also serve to fulfill the goals for which funding is provided."
"In the government's response to the petition, it expounded a strict interpretation of the criteria for funding and interpreted "cultural and spiritual integration in the Jewish people" as referring only to integration through halachic conversion.  Not only is this interpretation not the only reasonable way to understand the law, it is in contradiction with other legal principles to which the State is committed; among them the principles of pluralism and freedom of religion.  In light of this, and in keeping with the ruling that the purpose of legislation is to fulfill the fundamental principles of the system (see Aharon Barak, Legal Interpretations, vol 2, page 487 (1993)), it would seem that the criteria for funding which have been established are not in keeping with the goals for which they were created."
Fundamental Principles of the System: Freedom of Religion (clause 16)

"The petitioner sees their conversion programs, and others like it, as a national-Zionist challenge.  They seek to assist immigrants choosing to integrate into Israeli society in accordance with their religious principles.  Although the government purports to support this, and we will return to this point later on, it cannot be denied that in practice, they do not support the petitioner's stance, by withholding funding from a religious outlook which is different from the one they choose to advance.  Ostensibly, that is irrelevant to the criteria for funding.  Furthermore, by doing so, the government shows preference for one religious outlook over another, consequently causing inappropriate damage in the "free market" of religious sensibilities which should be upheld.  This leads to the conclusion that the criteria for funding are in contradiction with the State's responsibility to protect the religious freedom of the petitioner and discriminate on the basis of religious beliefs."

The Principle of Pluralism (clause 17)

"This principle – an expression of the principle of equality – requires the State to respect all the diverse streams and belief systems which it encompasses; allowing for true freedom of both expression and action.
The State's commitment to pluralism cannot be a passive one.  Rather it requires that in areas where the State has decided to provide funding for one stream, it must do so for others as well, for example, in the case of religious streams.  While the government is not required to provide funding for private organizations, once it has decided to fund private Orthodox conversion programs; under the principle of pluralism, it must provide support for conversion programs for other streams of Judaism as well.  When it failed to do so, it acted in contradiction to its obligation to support a diversity of opinions and beliefs in accordance with the basic principles of the democratic state."
 Meanings of Conversion (clause 18)
"The issue of the legal and social meanings of Orthodox conversion, as opposed to Reform or Conservative conversion, is complex; carrying with it a range of ethical, social and religious considerations. It raises numerous questions, some of which have been brought before this court in the past.  For example, the court dealt with the issue of non-Orthodox conversions in the context of the population registry, as well as recognition under the Law of Return for an immigrant who studied for conversion within a recognized community abroad. (Na'amat and Tushbeim)…
Even if we assume that there are differences, social and religious, between the different conversion courses, in and of itself that is insufficient to justify the distinction that the government makes between them.  Rather, it seems that the government has been influenced by external considerations, which are not relevant, nor do they justify the differentiation the government has made in supporting one religious stream over another.
Criticism of the State for raising arguments which have been rejected in the past (clause 19)

It would seem that the State is attempting to offer arguments which it has presented in the past and which have been rejected by this court.  For example, the State's argument that it supports Orthodox conversion as it is agreed upon by "all of Israel", does not take into consideration this court's ruling in the case of Na'amat, that the Jews in Israel are not to be seen as a single religious group headed by the chief Rabbi of Israel.  Furthermore, and in particular in reference to the legal aspects of conversion for purposes of the Law of Return, the State's arguments seem to blur the distinctions which were clearly set out in the case of Tushbeim, and referred to in the cases of Eliyahu Pasero and Na'amat.  In the case of Tushbeim, the court recognized the right of the government to create a state system for conversion on the basis of the need for public supervision of such a system, as outlined in clause 32 of the basic law of the government.  Alongside that recognition, the court ruled that this does not grant the government the authority to determine that only conversions performed within that framework will be recognized under the Law of Return.  In that context, the court stated further that the government cannot contradict the Law of Return or infringe on human rights.  Despite that ruling, the State, in some of its arguments in this case, has justified budgeting only private Orthodox conversion programs on this same logic; i.e.  only Orthodox conversions should be recognized under the Law of Return.  The current ruling does not entail a decision in the complex cases as decided in Pasaro, Na'amat and Tushbeim.  The distinction which must be drawn between the halachic issue and the civil one, lead to the conclusion that in this case, one cannot justify infringement on the right to equality, protected in the by-laws of the Basic Law of the budget.  Furthermore, it is unclear that there is legal precedent for the State to rely on the Law of Return as justification for discrimination in funding for conversion programs, when the conversion programs being funded are designed for new immigrants who arrived under the Law of Return and were therefore recognized within the law's parameters, as is stated in the explanation in the Law of the budget.  Therefore, there is no legal relevance to the question of criteria for funding, which is the subject of this petition.
Rejection of the argument that the difference in conversions justifies the discrimination in funding

In the State's response to the petition it emphasizes its own perspective regarding the citizen seeking to convert.  Thus the State contends that only though Orthodox conversion will the individual become a full and complete part of Israeli society.  Otherwise, the individual's Jewish identity will always be in doubt, at least in the eyes of many Jews in Israel and throughout the world (clause 30 in the response).  It would seem to us that the individual should be free to choose his religious perspective for himself. While making such a decision, the individual must weigh the legal and social consequences of the type of conversion he chooses. However, that is not enough to justify that the criteria for funding favor only private Orthodox institutions.  Such a position also conflicts with the principle of freedom of religion and conscience and the principle of pluralism; if the State decides for the individual how he must integrate, socially and religiously into society, without allowing him to choose what stream of Judaism he chooses to join.   The situation is even more serious where funding is concerned. 
Rejection of the argument that recognition of the Rabbinate for conversion justifies funding only Orthodox conversions.
If the above is not sufficient, we will also note that we cannot disregard the fact that the funding criteria under question in this petition were created after the Education Ministry had indirectly supported Orthodox conversion programs for a number of years.  This support was stopped in response to requests from the petitioner.  In the correspondence between the Ministry of Education and the petitioner the primary argument made was the recognition of Orthodox conversions by the Rabbinate and government agencies.  This argument, which was not sufficient to justify indirect funding for Orthodox conversion programs, is also insufficient today to justify the direct funding which is the subject of this petition.   
Decision (clause 21)

Under the circumstances, it must be concluded that the support criteria under question are in contradiction with the significant principle of equality, and therefore are untenable.

Support (clause 22)

We find that the Ministry of Immigration should fund the petitioner and similar programs, in accordance with their percentage of the conversion programs run, for the years 2006-2009. That is our ruling as regards the past.  As for the future, and as stated in our ruling, in so far as the State continues to support private conversion programs, we direct the State to implement support criteria which will allow all streams of Judaism running conversion programs to be entitled to receive support.
